REPORT OF THE 1990-1991
TASK FORCE ON OPEN MEETINGS
AND OPEN RECORDS

RESEARCH MEMORANDUM NO. 448

LEGISLATIVE RESEARCH COMMISSION
December, 1991







REPORT OF THE 1990-1991
TASK FORCE ON OPEN MEETINGS
AND OPEN RECORDS

Representative Bill Donnermeyer, Chair

Senator Walter Baker Senator Fred Bradley
Stephen Dooley Representative Albert Jones
Representative Clayton Little Steve Lowery

Stan MacDonald James Nelson

Representative Raymond Overstreet Amye Majors

LRC Staff:

Scott Varland
Bobby Sherman
Rita Ratliff

Research Memorandum No. 448
Legislative Research Commission
December, 1991

This report was prepared by the Legislative Reseach Commission and paid for from state funds.






.

SENATE MEMBERS

Charies W. Berger
Assistant President Pro Tem

Joe Wright
Majority Floor Leader

John D. Rogers
Minority Floor Leader

David K. Karem
Majority Caucus Chairman

Art Schmidt
Minority Caucus Chairman

Greg Higdon
Majority Whip
Tom Buford

Minority Whip

TO:

FROM:

SUBJECT:

DATE:

1990 House

HOUSE MEMBERS

Pete Worthington
Speaker Pro Tem
LEGISLATIVE RESEARCH COMMISSION Ao Floot Looe
Majority Floor Leader
State Capitol Frankfort, Kentucky 40601 502-564-8100 Tom Jensen
Minorit
John A. “Eck’’ Rose, Senate President Pro Tem ":;::: :::;L:ader
rds
Donald J. Blandford, House Speaker Majority Caucus Chairman
Chairmen Clarence Noland
Vic Hellard, Jr. Minority Caucus Chairman
Director Kenny Rapier
Majority Whip
Jim Zimmerman
Minority Whip

MEMORANDUM

Members, Legislative Research Commission
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Task Force Findings and Recommendations

December 5, 1991

Concurrent Resolution 205 created the Task Force on

Open Meetings and Open Records and authorized the Task Force to

study the

need for amendments to statutes pertaining to open

meetings and open records of public agencies.

The Task Force has finished its business. The attached report
and prefiled bills constitute the Task Force's findings and
recommendations.
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TASK FORCE ON OPEN MEETINGS AND OPEN RECORDS

TASK FORCE JURISDICTION: 1990 HCR 205 created the Task Force on Open
Meetings and Open Records and authorized the task force to study the need for amendments
to statutes pertaining to open meetings and open records of public agencies.

TASK FORCE ACTIVITY

The task force met thirteen times between October 11, 1990, and October 31, 1991.
The task force will present its findings and recommendations to the Legislative Research
Commission by the end of December, 1991.

Throughout the task force’s activities, it sought ways to bring more openness to
public agency meetings and records, while preserving the confidentiality necessary for
public agencies to function. This balance is reflected in the two bills that the task force
voted to prefile.

On October 9, 1991, the task force concluded its work on 92 BR 122, AN ACT
relating to open meetings of public agencies, and voted to prefile the bill. If enacted, 92
BR 122 would:

e State the General Assembly’s finding and declaration that “the formation of
public policy is public business and shall not be conducted in secret ... even
though open meetings may cause inconvenience, embarrassment, or a loss of
efficiency to public officials or others”;

e Expand the types of entities which have to open their meetings pursuant to
the Open Meetings Law. The bill would subject an entity to the Open Meetings
Law when a majority of that entity’s governing body is appointed by a public
agency, is a member or employee of a public agency, a state or local officer,
or any combination thereof;

® Refine the exception to the Open Meetings Law provided for deliberations of
quasi-judicial bodies regarding individual adjudications;

® Require a public agency to open to the public a series of less than quorum
meetings where the members attending one or more of the meetings collectively
constitute at least a quorum of the members of the public agency;

® Require notice of special meetings in addition to that already provided for in
the Open Meetings Law;

® Detail the elements of emergency special meetings;



® Grant a complaining party the option of enforcing the Open Meetings Law
by taking his complaint before the Attorney General; and

e Establish court procedure to govern when a complaining party enforces the
Open Meetings Law in the courts. The bill would allow a court the discretion
to award costs to a complaining party who prevails against a public agency
regarding a violation of the Open Meetings Law.

On October 31, 1991, the task force concluded its work on 92 BR 360, AN ACT
relating to open records of public agencies and voted to prefile the bill. If enacted, 92
BR 360 would:

® State the General Assembly’s finding and declaration that “free and open
examination of public records is in the public interest...even though
examination may cause inconvenience or embarrassment to public officials or
others”;

e Expand the types of entities which have to open their records pursuant to the
Open Records Law. The bill would subject to the Open Records Law that part
of an entity funded by state or local authority to carry out a governmental
function. It would also subject to the Open Records Law any entity when the
majority of its governing body is appointed by a public agency, is a member
or employee of a public agency, a state or local officer, or any combination
thereof;

® Permit a person to hand-deliver, mail, or fax to a public agency an application
to inspect a public record;

® Permit a person to inspect a public record during the regular office hours
of a public agency or by receiving a copy of the public record from a public
agency through the mail, after precisely describing the public record which
is readily available within the public agency;

e Establish the right of a public agency employee to inspect all public agency
records which relate to him;

® Refine the procedure followed when a complaining party enforces the Open
Records Law by taking his complaint before the Attorney General; and



® Refine the procedure followed when a complaining party goes to court to enforce
the Open Records Law. Under current law, a court is given the discretion to
award costs to a prevailing complaining party only when a public agency has
willfully withheld a public record. 92 BR 360 gives a court the discretion to
award costs to a prevailing complaining party whether or not a public agency
has willfully withheld a public record.
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KENTUCKY
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1990-91 INTERIM

92 BR 122 - PREFILED

October 9, 1991

The following bill was prefiled for the Task Force on Open Meetings and Open

Records: Representative William Donnermeyer.

Paid for from state funds
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AN ACT relating to open meetings of public agencies.

Be it enacted by the General Assembly of the Commonwealth
of Kentucky:

SECTION 1. A NEW SECTION OF KRS CHAPTER 61 IS
CREATED TO READ AS FOLLOWS:
of public policy is public busipness and shall not be
jucted i : 1t} i vided f l
Section 3 of this Act or otherwise provided for by law
hall 1 trictl l 3 tl l i
cause inconvenience, embarrassment, or a loss of
ffici I bli fficial )

e

Section 2. KRS 61.805 is amended to read as follows:

As used in KRS 61.805 to 61.850, unless the context
otherwise requires:

(1) "Meeting” means all gatherings of every kind,
regardless of where the meeting is held, and whether
reqular or special and information or' casual gatherings
held in anticipation of or in conjunction with a regular
or special meetings;

(2) "Public agency" means:
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(b) Every state or local legislative _board,
. . 3 ™ .
(c) Every county and city governing body. council.
- (3 ] : !. °
executive order. ordinance. resolution, or other

paragraph (a), (b). (c)., (d). (e), (a)., or (h) of this '

paragraph (a), (b), (c), (d4), (e), (f), or (h) of this

: : b "publi  is  defined i

paraaraph (a)., (b)Y, (c), (d), (e, (£), or (g) of this

subsection [&any state legiglative) executive/
administrativé orf adviséry board/ d¢omnmigsicon/ committee/
policy wtdking board of an institvdticn of education of

-2-
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other £tate ageéncy vwhi¢h 18 ¢réadtéd by or pursvant o
tadtvute or eéxecutive ordér (othel than Judic¢ial ot
duasisiudicial bodiés)/ any county/ ¢ity/ sc¢hool district/
gpecial purpose district poards/ publi¢ c¢omnigsions/
councile) officeés or otheér huni¢ipdl c¢orpordtion of
political subdivigion of the stateé/ any c¢onmittéé/ ad hod
cotmittee/ subcommirtéé/ subagéney of advigory body of 4
publi¢ agéncy which 1 ¢rédted by ot pursuant to statuteé/
éxecutive order/ local ordinance of tésolution o sther
legiglative act/ in¢luding but not lihitéd to planning
commigsiong/ 1ibrary or patk boards and othér boards/
¢comhiggions and agencies]; |

(3) “"Action taken" means a collective decision, a
commitment or promise to make a positive or negative
decision, or an actual vote by a majority of the members
of the governmental body.: and

(4) _"Member" ] £ t] . bod E
] bli 1 4 t includ ]
licensees of the agency.

Section_B. KRS 61.810 is amended to read aS follows:

(1) All meetings of a quorum of the members of any
public agency at which any public business is discussed or
at which any action is taken by the [#u¢h] agency, shall
[ate déc¢laréd o] be public meetings, open to the public
at all times, except for the following:

(a)[(1y) Deliberations for decisions of the

-3-
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Kentucky Parole Board:i[/]

(b)[(2)] Deliberations on the future acquisition
or sale of real property by a public agency, but only when
publicity would be 1likely to affect the value of a
specific piece of property to be écquired for public use
or sold by a public agency.:l[/]

(c)[(2)] Discussions of proposed or pending
litigation against or on behalf of the public agency:l[/]

(d)[(4)] Grand and petit jury sessionsi[/]

(e)[(%3)] Collective bargaining hegotiations
between public employers and their employees or their
repfesentatives;[l]

(£)[(6Y] Discussions or hearings which might lead
to the appointment, discipline., or dismissal of an
individual employee, member_ or student without
restricting that employee's, member's, or student's right
to a public hearing if requested.[/ provideéd that] This
exception [i¢ désignéd (o protéct the tééttttiéﬁ of
individual peérsong &nd] shall not be interpreted to
permit discussion of general personnel matters in
secret;[/]

(g)[(7)] Meetings between public agencies and
industrial prospects:[/] |

(h)[(8y)] State <cabinet meetings and executive
cabinet meetings:[/]

(1)[(9)] Committees of the General Assembly other

-4-
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than standing committeesil[/]

(1i(10)] Deliberations of quasi-judicial bodies

person involved, his representatives, nor any other

ingigidnal_ngg_g_mgmhgg of the agency's governing body or
staff is present, but not jncluding any meetings of

planning commissions. zoning commissions., OF boards of

adjustment:
(K) Meetings which federal or state law specifically
require to be conducted in privacy: and(/]

()[(11y] Meetings which the Constitution provides

shall be held in secret.

bsection (1) of thi .

Section 4. KRS 61.815 is amended to read as follows:

(1) Except as provided in subsection (2) of this
section [thege public¢ adgeénciés  eéxcluded vndér KRS
611810(1)/ (3)/ (4}/ (6] but only $¢ far as it reélateés to
students/ KR8 61/810(7)) (8)/ (9} (10) &nd (11)], the
following reguirements shall be met as a condition for

conducting closed sessions authorized by KRS 61.810:

-5-
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(a)[(1y] Notice shall be given in regular open
meeting of the general nature of the business to be

discussed in closed session, [4nd] the reason for the

closed session, and the specific provision of Section 3 of
this Act thorizi ] ] 3 o

(b)[(2)] Closed sessions may be held only after a
motion is made and carried by a majority vote in open,
public session;

(c)[(2)] No final action may be taken at a closed
session; and

(d)[(4}] No matters may be discussed at a closed
session other than those publicly announced prior to
convening the closed session.

(2) _Publi . identified i ] (a)
(c), (d), (f) but only so far as (f) relates to students.
(a). (h), (i). (i). (k). and (1) of subsection (1) of
Sect 3 £ thi : hall ] Juded £ |

. I e ] ti (1) of thi Y

Section 5. KRS 61.820 is amended to read as follows:

All meetings of all public agencies of this state,
and any committees or subcommittees thereof, shall be held
at specified times and places which are convenient to the
public, and all public agencies shall provide for a
schedule of regular meetings by ordinance, resoiution, by
laws or by whatever other means may be required for the

conduct of business of that public agency.[/ and] The

-6~
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[¢aid] schedule of regular meetings shall be made
available to the public.

SECTION 6. A NEW SECTION OF KRS CHAPTER 61.805 TO
61.850 IS CREATED TO READ AS FOLLOWS:

(1) _F ! ided I " () £ thi
£ ial . hall be held i 3 wi
the provisions of subsections (2), (3), and (4) of this

i

(3) _T1 bli hall vid 44 .
date. time. and place of the special meeting and the

twenty-four (24) hours before the special meeting. The

they will have to submit a new written request or no
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(b) 2 ib] writt ti hall al
special meeting will take place and in one other
conspicuous place in the county where the mae_t_mg__m.ll
take place, The notice shall be calculated so that it
ﬂmﬂﬂuuﬁmﬂﬂwﬂ—mm-ﬁ&lm

ial i

(5) In the case of an emergency which prevents
compliance with subsections (3) and (4) of this section.

describe for the record the emergency -circumstances

preventing compliance with subsections (3) and (4) of this
limited to tI for which t} ¥ . lled

SECTION 7. A NEW SECTION OF KRS 61.805 TO 61.850 IS

CREATED TO READ AS FOLLOWS:
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(lf If a person enforces KRS 61.805 ¢to 61,850

¢ to thi tion. he shall beqi ‘ ¢ una

complaint, within the three (3) day period, of its
lecisi 1f tI bli ; £ i
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titute final _ Y
(2) If a complaining party wishes the Attorney

General to review a public agency's denial., the

complainina party shall forward to the Attorney General a

written request. The Attorney General shall review the

e Jecision which states whether I lated

the provisions of KRS 61.805 to 61.850. In arriving at the

complaint pursuant to subsection (1) of this section

-10-
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(5) A public agency shall notify the Attorney

61.850.
SECTION 8. A NEW SECTION OF KRS CHAPTER 61.805 to

61.850 IS CREATED TO READ AS FOLLOWS:

-11-
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alleged violation occurred shall have jurisdiction to

enforce the provisions of KRS 61,805 to 61.850, as they

pertain to that public agency. by injunction or other

: e Jication of

(2 In order for the Circuit Courts of .this

provisions of KRS 61.805 to 61.850, it shall not be

necessary for a complaining party to have complied with

any of tpe provisions of Section 7 of this Act.

(3) In anvy such action., the court shall determine

the matter de novo. and the burden of proof shall be on

61.820, and Section 6 of this Act shall be voidable by a

: urisdict;

(6) Any person who prevails against any adency in

any action in the courts regarding a violation of KRS

61,805 to 61.850 may be awarded costs., including

ble ati w . w cion wit

-12-



w N

N o »n b

92 RS BR 122

the legal action. In addition., it shall be within the

discretion of the court to award the person an amount not
in which the court finds a violation. Attorneys' fees.

Section 9. The following KRS sections are repealed:

61.825 Requirements for holding special meetings.
61.830 Action voidable for noncompliance.

61.845 Enforcement.

-13~
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October 31, 19N

The following bill was prefiled for the Task Force on Open Meetings and Open

Records: Representatives William Donnermeyer and Albert Jones.

Paid for from state funds
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AN ACT relating to open records of public agencies.

Be it enacted by the General Assembly of the Commonwealth
of Kentucky:

SECTION 1. A NEW SECTION OF KRS CHAPTER 61 IS

CREATED TO READ AS FOLLOWS:

Section 2. KRS 61.870 is amended to read as follows:

As used in KRS 61.872 to 61.884, unless the context
Irequires otherwise: '

(1) "Public agency" means:
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(f) Every entity created by state or local statute,

executive order, ordinance, resolution, or other
legislativ £

(q) Any body created by state or local authority in
any branch of government:

(h) That part of an entity funded by state or local

authority to carry out a governmental function:

(i) Any entity where the majority of its governing

bodvy is appointed by - a public agency as defined in

paragraph (a). (), (), (&), (e), (f). (g), (h), (3) or
(k) of this subsection: by a member or employee of such a
public agency: or by any combination thereof.
(1) ] 3 < s ™ ] i o
3} it Ivi it i1

established or created by a public agency as defined in
paragraph (a)., (b)Y, (c), (d), (e), (£f). (g), (h), (i), or
(k) _of thi | tion: 3

(k) Any interagency body of two (2) or more public

agencies where each public agency is defined in paragraph

(a), (b)Y, (&), (@), (e), (£), (g). (h). (i), or (3) of

this subsection [eévéry state or Iloc¢dl officer| state
department/ divisien/ Dburéadd) board/ ¢ommmission and
Authority! every leégidlative board/ conmigsion/ commhitteééd
and  officeér! éveéry <¢ounty and ¢ity. governing body/
council/ $chool digtrict boatd/ gpeéc¢idl district board/
hini¢ipal ¢¢t§¢téti¢t! ¢ourt or judi¢iadl ageéncy/ and any

-2-
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poard/ deépartmént/ c¢omhigsion/ conhitteée/ subconmitteée/
ad ho¢ committéé/ ¢ouncil or adgency theréof! and any otheér
body which i ¢rédted by stateée of 16¢al authority in dany
Branch of dovernmént or which deériveés at leédst twentytfive
pércént (23%) of its funds from srateé ot local auwthorityl;
(2) "Public record"” means all books, papers, maps,
photographs, cards, tapes, discs, diskettes, recordings or
other documentary materials regardless of physical form or
characteristics, which are prepared, owned, used, in the
possession of or retained by a public agency. "Public
record” shall not include any records owned or maintained

by or for an entity referred to in subsection (1)(h) of

this section [& privité pérson of ¢corporation] that are
not related to the governmental function [functiong/
dctivitiés/ programs or opérations] funded by state or
local authority;

(3) "Official custodian” means the chief
administrative officer or any other officer or employee of
a public agency who is responsible for the maintenance,
care and keeping of public records, regardless'of whéther
such records are in his actual personal custody and
control; and

(4) "Custodian" means the official custodian or any
authorized person having personal custody and control of
public records.

Section 3. KRS 61.872 is amended to read as follows:

-3-
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(1) All public records shall be open for inspection
by any person, except as otherwise provided by KRS 61.870
to 61.884, and suitable facilities shall be made available
by each public agency for the exercise of this right. No
person shall remove original copies of public records from
the offices of any public agency without the written
permission of the official custodian of the record.

(2) Any person shall have the right to inspect
public records [during thé reégular office hours of the
publi¢ adgén¢yl. The official custodian may require

written application describing the records to be

inspected. The application shall be hand delivered.

(b) By receiving copies of the public records from

] blj ] h ot} i1 T} bli
shall mail copies of the public records to the person
f ] isely d i} ] blic i is whict
131 vailable within t! bli
(4) If the person to whom the application is

directed does not have custody or control of the public
record requested, such person shall so notify the
applicant and shall furnish the name and location of the

custodian of the public record, if such facts are known to

-4-
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him.

(5)[(4)] 1If the public record is in active use, in
storage or not otherwise available, the official custodian
shall immediately so notify the applicant and shall
designate a place, time and date, for inspection of the
public records, not to exceed three (3) days from receipt
of the application, unless a detailed explanation of the
cause is given for further delay and the place, time and
earliest date on which the public record will be available
for inspection.

(6)(5) 1I1f the application places an unreasonable
burden in producing voluminous public records or if the
custodian has reason to believe that repeated requests are
intended to disrupt other essential functions of the
public agency, the official custodian may refuse to permit
inspection of the public records or mail copies thereof.
However, refusal under this section shall [nhvst] Dbe
sustained by clear and convincing evidence.

Section 4. KRS 61.874 is amended to read as follows:

(1) Upon inspection, the applicant shall have the
right to make abstracts of the public records and
memoranda thereof, and to obtain copies of all written
public records. When copies are requested, the custodian
may require a written request and advance payment of the
prescribed fee, including postage where appropriate. If

the applicant desires copies of public records other than

-5-
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written records, the custodian of the [#$d¢h] records
shall permit the applicant to duplicate the [#$uc¢h]
records;[/] however, the custodian may ensure that such
duplication will not damage or alter the records.

(2) The public agency may prescribe a reasonable fee
for making copies of public records which shall not exceed
the actual cost [thérédf] not including the cost of
staff required.

Section 5. KRS 61.878 is amended to read as follows:

(1) The following public records are excluded from
the application of KRS 61.870 to 61.884 and shall be
subject to inspection only upon order of a court of
competent jurisdiction: |

(a) Public records containing information of a
personal nature where the public disclosure thereof would
constitute a clearly unwarranted invasion of personal
privacy;

(b) Records confidentially disclosed to an agency
and compiled and maintained for scientific research[/ in
¢conjunction with an applicdtion for & 1dodn/ the reégulation
of dcommmércidl éﬁfétptiﬁél in¢ltdiﬁ¢ hinéradl eéxploration
récordd/ unpaténteéd/ deécreét c¢ommér¢iadlly valuable pléns/
applidncés/ formilaé/ or procésseés/ which dré vdéd for theé
haking/ préparing/ c¢ompovnding/ treédting/ or proceédding of
articleés or matéridls which areé trddé commoditiés obtained
froh @& peérson 'and whi¢h dré dgeénérdlly reécognized &

—-6-
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confidential/ of for the ¢rant or reéview of & liceénsé to
do butiness and if opénly discloseéd would pérmit an unfair
advantage to competitors of the subjeéct énteérprisgé). This
exemption shall not, however, apply to records the

disclosure or publication of which is directed by another

statute;
(c) 1. Records confidentially disclosed to an
11 : 2ed fidential hich if

openly disclosed would permit an unfair commercial

advantage to competitors of the entity that disclosed the

; 1 whict led apd maintained:

a. In conijunction with an application for a loan:

b. In coniunction with the regulation of commercial

:  cludi : eral lorati ;

unpatented, secret commercially valuable plans,

1i E ] whicl i f ]
making. preparina. compounding, treating, or processing of
from a person: oOr

c. For the garant or review of a 1icehse to do

business.
2. The exemptions provided for in subparadgraph 1. of

this paragraph shall not apply to records the disclosure

or publication of which is directed by another statute:

(d) Public records pertaining to a prospective

location of a business or industry where no previous

-7-
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public disclosure has been made of the business' or
industry's interest in locating in, relocating within or
expanding within the Commonwealth; [Provided/ RKoweéveér/
fhat] This exemption shall not include those records
pertaining to application to agencies for permits or
licenses necessary to do business or to expand business
operations within the state, except as provided in
paragraph (c)[(B)] of this subsection;

(e)[(d)] The contents of real estate appraisals,
engineering or feasibility estimates and evaluations made

by or for a public agency relative to acquisition of

- property, until such time as all of the property has been

acquired,[/ provided/ Wovweéver/] The law of eminent
domain shall not be affected by this provision;

(f)[(¢)] Test questions, scoring keys and other
examination data used to administer a licensing
examination, examination for empioyment or academic
examination before the exam is given or if it is to be
given again;

(a)[(f)) Records of 1law enforcement agencies or
agencies involved in administrative adjudication that were
compiled in the process of detecting and investigating
statutory or regulatory violations if the disclosure of
the information would harm the agency by revealing the
identity of informants not otherwise known or by premature

release of information to be used in a prospective law

-8-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

92 RS BR 360

enforcement action or administrative adjudication. Unless
exempted by other proviéions of KRS 61.870 to 61.884,
public records exempted under this provision shall be open
after enforcement action is completed or a decision is
made to take no action. [Provideéd/ howeévér thét]l The
exemptions provided by this subsection shall not be used
by the custodian of the records to delay or impede the
exercise of rights granted by KRS 61.870 to 61.884;

(h)[(¢g)] Preliminary drafts, notes, correspondence
with private individuals, other than correspondence which
is intended to give notice of final action of a public
agency;

(1)Y[(h)] Preliminary recommendations, and
preliminary memoranda in which opinions are expressed or
policies formulated or recommended;

(3)[(iy] All public records or information the
disclosure of which is prohibited by federal 1law or
regulation; and

(kK)[{(3)¥] Public records or information the
disclosure of which is ©prohibited or restricted or
otherwise made confidential by enactment of the General
Assembly.

(2) No exemption in this section shall be construed
to p:ohibit disclosure of statistical information not
descriptive of any readily identifiable person.

(3) No exemption in this section shall be construed

-9-
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to deny, abridge or impede the right of a public agency
[¢taté] employee, including university employees. an
applicant for employment, or an eligible on a register to
inspect and to copy any record including preliminary and
other supporting documentation that relates to him. The
[8¥¢h] records shall include, but not be 1limited to,
work plans, job. performance, demotions, evaluations,
promotions, compensation, classification, reallocation,
transfers, layoffs, disciplinary actions, examination
scores and preliminary and other supporting documentation.
A public agency [#taté] employee, including university
employees. applicant‘or eligible shall not have the right
to inspect or to copy any examination or any documents
relating to ongoing criminal or administrative

(4) If any public record contains material which is

not excepted under this sec;ion, the public agency shall
separate the excepted and make the nonexcepted material
available for examination.

(5) The provisions of this section shall in no way
prohibit or 1limit the exchange of public records or the
sharing of information between public agencies when the
exchange is serving a legitimate governmental need or is
necessary in the performance of a legitimate government

function.

Section 6. KRS 61.880 is amended to read as follows:
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(1) If a person enforces KRS 61.870 to 61,884
thi ] " bef 33 I f 3

subsection (2) of this section. Each public agency, upon
any request for records made under KRS 61.870 to 61.884,

shall determine within three (3) days., [(]lexcepting

Saturdays, Sundays, and 1legal holidays.[)] after the

'receipt of any such request whether to comply with the

request and shall notify in writing the person making the
request, within the three (3) day period, of its decision.
An agency response denying, in whole or in part,
inspection of any record shall include a statement of the
specific exception authorizing the withholding of the
record and a brief explanation of how the exception
applies to the record withheld. The response shall be
issued by the official custodian or under his authority,

and it shall constitute final agency action.

(2) If a complaining party wishes the Attorney

request and a copy of the written response denying
. i If  tl bli E ! vid
writt laini ! hall vid

of the written request. [A ¢opy of thé vwrittén rédponseé
denying iﬁspéétiﬁn of & publi¢ réc¢ord Shall bé forvarded
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ithediately by thé agéncy to theé Attorney Geéneérdl of the
Conmonvwedlth of Keéntucky! If reédquésted by the peérson
sééking inépeéc¢tion/] The Attorney General shall review
the request and denial and issue within ten (10) days.
[(lexcepting Saturdays, Sundays and legal holidays.[]}]
a written decision [oépinien to the ageéncy c¢onceérnéd/]
stating whether the agency violated [&¢téd donsistént
with] provisions of KRS 61.870 to 61.884. Oon the day that

| | renders his decision. he shall mail

copy to the agency and a copy [0f the opinion £hall also
bé seént by the Attornéy Geénérdl] to the person who

requested the record in question. The burden of proof in
sustaining the action shall rest with the agency. and the
Attorney General may request additional documentation from
the agency for substantiation. The Attorney General may
also request a copy of the records involved but they shall
not be disclosed.

(3) Each agency shall notify the Attorney General of
any actions filed against that agency in Circuit Court
regarding the enforcement of KRS 61.870 to 61.884.

(4) In the event a person feels the intent of KRS
61.870 to 61.884 is being subverted by an agency short of
denial of inspection, including but not limited to the
imposition of excessive fees or the misdirection of the
applicant, the person may complain in writing to the

Attorney General, and the complaint shall be subject to
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the same adjudicatory process as if the record had been

denied.

(5) (a) A party shall have ten (10) days from the

of the count | ] bli 1 intained [If

the Attornéy Général upholdg/ in vhoelé or in part/ the
réduést for inspéction/ the publi¢ agéncy involveéd mnay
ingtitute procéedings within thifty (30) days fof
injunctive or deéclardtory reélief in the Ciréwit Court of
the disgtri¢t vwheéré the publi¢ récord is maiﬂtainédl 1f the
Attorney Geénéral didallove theé reédquést or if the publie
ddéncy continveéd to vwithhold theé récord notwithstanding
the opinion of the Attornéy Geénerdl/ the pérdson sééking
didg¢lodure mhay institvteé such procéedings]).
Section 7. KRS 61.882 is amended to read as follows:
(1) The Circuit Court of the county where the public
l {4 incipal pl £ busi the Ci i 4
. t of tI ty wl t) bli 1 j i ntained
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[The Cirtc¢wit Courts of thig state] shall have
jurisdiction to enforce the provisions [purposés] of KRS
61.870 to 61.884, by injunction or other appropriate order
on application of any person [¢itizén of thiéd stateé].

(2) 1In order for the Circuit Courts of this state to
exercise their jurisdiction to enforce the provisions

[purposeés] of KRS 61.870 to 61.884, it shall not be
necessary for a complaining party to have complied with

ﬂwwmnw [to have
forvwardéd any reédquést for the docuhénts to thé Attorneéy

Géneral pursvant to KRS 61/880/ or for the Attorney
Géneral to haveé acteéed in any hannér vpon a rédqueést for Wi
opinion].

(3) In any such action, the court shall determine
the matter de novo and the burden of proof shall be on the
public agency to sustain its action. The court on its own
motion, or on motion of eitper of the parties, may view
the records in controversy in camera before reaching a
decision. Any noncompliance with the order of the court
may be punished as contempt of court.

(4) [Courté $Rall tdke inte c¢onsideérationm the bagic
poli¢cy of KRS 61/870 to 61/884 that freé dnd opén

éxaminadtion of publi¢ reécords is in the publi¢e inteérést

And theé éxcéptions provided for by KRS 61/870 to 61/884 of
othérvwise provided for by lavw shall be strictly ¢onstrved)
éveén Fhoudh such examination mdy ¢avsé inconvéniénde of
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enbarrassmeént to publi¢ officidle or othérdg/] Except as
otherwise provided by law or rule of court, proceedings
arising under this section take precedence [preéceédeént]
on the docket over all other causes and shall be assigned
for hearing and trial at the earliest practicable date.

(5) Any person who prevails against any [an]
agency in any action in the courts regarding a violation
of KRS 61.870 to 61.884 [sééking thé.tight to ingpeéct and
¢opy dny public réc¢ord] mayl[/ vpéhn & finding thdt the
técoids weré wilfully withheld ihn vidlation of KRS 61/870
to 61/884/] be awarded [411] costs, including
reasonable attorney's [#ttorneéy] fees, incurred in
connection with the [#$v¢h] 1legal action. [If $uc¢h
pérdon prévaild in part/ thé covrt ndy in it didérétion
dvward hih c¢osts or &n Appropridtée portion thérésof/] 1In
addition, it shall be wifhin the discretion of the court
to award the [#v¥¢h] person an amount not to exceed
twenty-five dollars ($25) for each day that he was denied
the right to inspect or copy said public record.
Attorney's fees, [Thé] costs, _and awards under this
subsection [éf &ward] shall be paid by the [$u¢h peérdon
¢t] agency that [44] the <court determines [$hdll
dététmiﬁé] is responsible for the violation.
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